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-In The Supreme Court
of the State of Utah
JOSE :\I. OROSCZO,
Plaintif(-Appellant,
vs.
'YESTERX PACIFIC RAILROAD
C'O)IPAXY,
Defendant-Respondent.

Case No.
166305

APPELLANT'S BRIEF ON APPEAL
STATE)IEXT OF KIND OF CASE
This is an action brought by appellant as an employee of defendant for damages resulting from injuries to appellant when he was kicked, pushed or
knocked from a moving train by his foreman. The action is based upon provisions of Federal Employers'
Liability Act. From a judgment of the trial court sitting without a jury for no cause of action, the appellant
appeals.
RELIEF SOUGHT OX APPEAL
Appellant seeks a new trial.

2

OF FACTS
The appellant is 49 years of age and was employed
by respondent as a section hand and laborer on June 11,
1956; he resigned August 9, 1957, but was re-employed
November 18, 1957 (RIO) and except for the time off
due to the claimed injuries on July 21, 1965 and the recurrent injury in November 1969, the appellant had
worked continuously for the respondent, mainly in the
repair and replacement of rails, tracks and accessories,
all of which involved considerable lifting ( R35) . During his entire employment with the defendant, Orosczo
lived in an old railroad coach provided for him and seyen
other employees which constituted his only home and
which coach was moved from place to place by rail
(R37). His foreman, Albert Baca, lived in a separate
car which was usually pulled in the same train as the
coach (R37).
Baca did not testify at trial since he
had met with an unfortunate accident causing his death
on February 10, 1966 (RII).
Appellant has undergone surgery for excision of
a disc and fusion of his lumbar spine on January Hi,
1966, and for fusion of his cervical spine on ovember
2, 1969, which surgery he attributes to injuries receired
and aggravated in connection with his employment as
herein reviewed.
On July 22, 1965, at a railroad siding near '\Tinne·
mucca, Nevada, the appellant fell from the vestibule
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step "f' his sleeping car after being kicked, pushed 0r
kw,ckecl from the step hy one Albert "Chick" Baca, his
foreman. The appellant, testifying through an interpreter, clairns he was kicked off hy Baca, however, since
we nrn'it assume the facts most strongly in favor of the
judgment, "·e recite first the testimony of the two witnesses presented hy the respondent, Forrest L. Smith
and Clyde L. \\Tade. A written "Statement Relating to
Accident", Exhibit 4-P, dated October 4, 1965, and
signed hy Forre'lt L. Smith at the request of the respondent's in n:st iµ:a tor contains the foil owing account:
"I am :32 years of age and am employed
hy the \\"'"es tern Pacific Hailroacl Company as
a Crane Operator. )f y seniority elate is October
il, J!).)J. On .July 21, HH35 at ''Tinnemucca,
X en1da, at about G :00 P .)I. I witnessed an incident whereby Extra Gang I•"'oreman Baca
pulled Laborer .Jnse )J. Orosczo off mm·ing
outfits just as the train was departing the
yard. On the JH'e,·ious day, July 20th, and just
as Extra Gang X o. 20 was due to depart
S Jlnil'e, X evada, for Anderson, Califomia, I
heard Foreman Baca tell all his men that he
didn't want any liquor on the train, or outfits,
<luring the entire move. Baca warned that if he
caught anyone hoarding the train with liquor
he wo11 Id throw them off. Bv the time I arriYed at \\'i1111crrn1cca on .J;1h· 21st, Extra
Gang X o. 20 had already heen. there most of
the day. I pulled
traiier to the trailer court

near the Welding Yard. I saw 4 or 5 laborers
of X. G. No. 20 sitting in the shade and
drinking beer. I went over and talked with
these men until their train departed about one
hour later. Jose l\I. Orosczo was in this group.
I drank two or three beers along with these
men as they ·waited for the train to leave. At
about 6 :00 P .l\I. the train, with outfits, was
starting to depart. The 4 or 5 laborers began
to board the outfits. Only Jose l\I. Orosczo
carried a paper bag in his hands. Foreman
Baca was standing on the ground along side
the moving train. Baca yelled at Orosczo to get
rid of the paper bag. Orosczo began to climb
aboard with the bag in his hands. Baca ran
up to Orosczo, grabbed his arm and pulled him
off the moving outfit. Orosczo had just
stepped onto the first vestibule step of the
coach car when Baca pulled him off. I would
guess the train was moving about 5 miles per
hour when Orosczo was pulled off. In any case,
Orosczo seemed to lose his balance and he fell
to the ground. Also, there is no question in my
mind but that Orosczo was drunk. He was in
staggering condition when he rushed to the
train to board it. After Orosczo fell he got up
under his own power. The train departed, then
Orosczo came to me complaining about his arm
and asked me to take him to a doctor. Orosczo
still carried the paper bag and I saw that it had
two cans of beer inside it. I took Orosczo to
Dr. Hartack in Winnemucca. I was in the
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room while the doctor examined Orosczo.
Orosczo only complained about one arm which
was scratched at the elbow. The doctor gave
Orosczo a prescription for some pain pills and
tolcl him if his arm still bothered him the next
(lay to come back with a doctors order which
Orosczo didn't that night. I drove Orosczo back
to our depot and let him out. That's the last
I've seen of him.
I have read the above statement on pages
1-2-3 and it is correct to the best of my knowledge.
Forrest L. Smith".

i\Ir. Smith testified on direct examination that
while he waited in the shade of the tree drinking beer
with the others that Orosczo drank about the same as
the others ( R 137) ; that Orosczo approached the train
in "a sort of a staggered manner, running" (R142),
that as to the sack under his arm "He lost it, what you
might call a scuffle" and as to the fall, he hit the ground
while the train was moving and "it was about a mediun1
fall, when you fall about three feet-four feet-about
three feet he fell" (Rl43); falling sort of on his side
but the witness never noticed if he fell on his back
(R 144) ; that the "·itness went over and observed him
on the ground and observed the broken sack, then Baca
waited for his car to come by and Baca boarded the moving train which departed (R144). The witness on cross
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examination admitted that in a telephone conversation
with appellant's counsel on June 5, 1971, witness informed counsel "that Orosczo tried to board with one
or two packs of beer and Baca threw the beer and
Orosczo off the train while it was pulling off and moving slowly but picking up speed" (R148) and that
"Orosczo got up and walked across two sets of tracks
and walked to where I was sitting and said he was hmt
and asked me to take him to the doctor" ( R 148) . This
latter quoted part is a conflict in Smith's testimony on
direct examination at (R144) where witness claimed to
have gone over to where Orosczo lay and observed
Orosczo and the contents of the broken sack. Beginning
at line 24 (Rl48) Smith in cross examination denied
that in his direct examination he had said he walked
over to Orosczo and Smith at this point states that
Orosczo walked over to Smith. The chronology of events
is that the incident complained of occurred about July
21, 1965; the accident report was signed by Smith on
October 14, 1965; the telephone conversation with coun·
sel was June 5, 1971; the witness refreshed his memory
by reading the written report on l\Ionday (June 28,
1971) (Rl47) and testified in court in the trial of this
cause on Wednesday, June 30, 1971. Then Smith on redirect examination ( L 15-22) restates he went over to
where Orosczo had fall en:
"·Q

Now, after this particular incident, when
Orosczo was,
you went over to where

bn
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did he get up under his own power?
A

Yes.

(-J_

1

A

Yes.

Q

And eYen though it ·was torn open, what
you saw still in the torn sack, was two cans
of beer, is that right?

A

1 es.

\ucl was the sack torn open?

T

"

Contrast the conflict of Smith's testimony on dired and cross examination with his written report
abo,·e, wherein it is stated that Orosczo fell, got up on
his own power, the train departed, Orosczo came over
to Smith complaining about his left arm, asked to be
taken to the doctor, and was carrying the paper bag
which Smith saw contained two cans of beer inside it.
The other witness, Clyde Lee Wade, a crane operator for the defendant at the \Vinnemucca yard, ha<l
checked out of work on July 21, 1965 at about 4 :00
'Yade walked oyer to a group of three cottonP.
wood trees where Orosczo and others were sitting
around drinking beer (R158). \\Tade had not made any
written report to the company (H.163) and did not
remember the incident until the time of trial June 29,
1971 after seeing ::\Ir. Orosczo in court (RI 73) and
admitted telling Orosczo's counsel in a telephone con1970, that "rade could not rememversation August
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her this particular instance (RI 72). Nevertheless,
Wade testified that when it came time for the train to
leave Orosczo started for the train with the beer in his
right arm and Baca, who was standing in his own car
door hollered to Orosczo "to put the sack of beer down
and you can get on this train", but Orosczo "kept heading for the train staggering toward the train, and Baca
outran him to the door and he was reaching up to grab
the rail. He had one foot onto the steps and Baca tolrl
him to put the beer down and he could ride but he kept
on getting on to the train with the beer, and Baca
knocked the beer out of his hand. At that time he lost
his footing and fell between the tracks there, the toe
path." (Rl59-160). Wade said on direct examination
that he observed this at a distance of 50 or 60 feet
(Rl60) but on cross examination Wade stated:
"Q

Do you recall stating in that telephone
conversation that you would have been
about two hundred yards away from the
train, from where it was embarking?

A

No. I thought I said around two hundred
feet-didn't know about the time how far
it was.

Q

Two hundred feet instead of two hundred
yards?

A

Maybe one hundred feet or so. I don't
really know how far these Cottonwood
trees are from-maybe one hundred to
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seventy-five feet."
'Vade further testified that the admonition by
Baca to Orosczo to put down the beer was spoken in
English even though Baca spoke Spanish and knew
Orosczo spoke very little English (Rl68), and the
only time the admonition was given was while Baca
was standing in his car door while Orosczo was running
for the moving train, but Baca made no further admonition when Baca ran up to Orosczo, just knocked
the beer out of his hands (L 1-14 Rl69). That OrosC'Zo
was on the step of the moving car holding on with his
left arm when Baca grabbed for the sack in the right
arm (RI 70). 'Vade repeated his version of what happened on cross examination as follows:
"Q

'V ell, did he actually grab the sack, or his
arm, or what did he grab?

A

He grabbed for the beer-the sack of
beer-and I don't know that if he grabbed
his arm or not. I thought he grabbed the
beer and knocked the beer out of his hand,
or grabbed the beer. I don't think Chick
grabbed him, or pulled him or anything.
He hit the beer and knocked it out of his
arm and at that time he was so drunk he
couldn't stand up hardly anyhow, and he
just staggered and fell down. That's the
way I see it."
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And upon further cross examination as to how Orosczo
fell, Wade stated:
"·Q

He spun around and fell on his right side
-he had his left side toward you?

A

'Yell, he just fell. Baca pulled him pulled on the sack of beer and at that time
he was staggering-he was having a hard
time getting to the car. He almost got run
over as far as I am concerned, staggering
around there, and he fell. I didn't really
pay any attention to how he fell reallyif he fell on his back or what way. I remembered he fell on his right arm, and
after he picked up the beer he came over
there to me and Smith and hollered about
my elbow-I think my arm is broke, and
would you take us to the town-and take
me to town. And we took him up to the
doctor's office."

The defendant on June 4, 1970, answered interrogatories under oath, having in its possession the written
report of Smith, but nevertheless in answer to Interrogatory No. 5 gave this version of what happened:
Defendant is informed that on or about
July 22, 1965, a work detail to which plaintiff
was assigned arrived in Winnemucca, Nevada
at approximately 1 :25 p.m. The crew stayed at
'Vinnemucca approximately three hours, when
a train moved the crew to Anderson, Nevada.

"5.
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During that time interval, the plaintiff,
Orosczo, was observed to be drinking, and by
the time the train left, he was intoxicated. As
the train began to move out, plaintiff attempted to board the moving train, and in his intoxicated condition, lost his balance and fell
from the first vestibule step of the car he was
attempting to board."
FINDINGS OF FACT
The formal Findings of Fact prepared for the
court recited in Paragraph 5, (R19) as follows:
The plaintiff at the time this train started to move out, staggered toward the train in
his intoxicated condition, carrying a sack full
of beer. Foreman Baca told plaintiff that he
could not board the train with the beer, but
plaintiff continued to attempt to get aboard
with the beer. The foreman wrested the sack
of beer from the plaintiff and the plaintiff being in an intoxicated condition, then lost his
balance and fell to the ground."
"5.

INJURIES
The only persons testifying as to the injuries suffered by appellant were Dr. Robert Lamb, an orthopedic specialist, and the appellant. Appellant said he
fell from the steps upon his back and rolled injuring
his arm, knee and back after being kicked or pushed
ill the chest by Baca as the train was pulling out (R42) ;
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that Smith took him to the hospital where he was x-rayed
and released without medication (R43); that he stayed
with a friend at Winnemucca that night and the following day obtained a pass to ride to Salt Lake City, where
he stayed with friends, consulted a Dr. Stover, aud
was advised by the union to go to the railroad doctor
( R44) ; that he went to Doctor Long who prescribed
therapy at St. Mark's Hospital, and referred appellant
to Dr. Lamb (R46). The history of treatment is related in Dr. Lamb's testimony below. It was stipulated
that Exhibit 2-P could be received in evidence to show
the appellant's work record, which exhibit is as follows.
SUMMARY OF WORK LOSS RECORD
AND HOSPITALIZATION OF
JOSE OROSCZO
DATE OF INJURY:
OFF WORK:

7-22-65 (Thursday)

7-22-65 to 2-2-67; one year and 27 weeks or
12 and 6% months; 18.75 months X $490.2:3
per month equals $9,191.81.
2nd PERIOD:
11-15-69 to 7-1-71; one year 71h months or 19.5
months; 19.5 months X $553.51 equals $10,793.44. $9,191.81 plus $10,793.44 equals
$19,985.25.

18

HOSPITALIZATION:
8- 5-65 to 8-31-65 25 days Therapy
1-14-66 to 2- 9-66 25 days $600.25
11-15-69 to 12- 8-69 24 days $1,234.10
3 days $145.90
2-14-70 to 2-17-70
Appellant stated that his second hospitalization,
beginning November 15, 1969, followed very heavy
lifting assignments ( R5 l) where he was required to
perform a task individually in raising tracks with jacks
which is customarily done by two persons ( R52-53)
and the pain in his back became so great he could not
continue to ·work, so he reported again to Dr. Lamb
and was hospitalized the second time ( R55) . Although
appellant said he had regularly performed hard labor
up to July 22, 1965 for the defendant, he had never
hurt his back before, and although he had occasional
back aches from work he had never previously had any
medical treatment or hospitalization for his back (R58).
On cross examination appellant indicated that many
years before the 'Vinnemucca incident he was X-rayed
in Sacramento for pain in his back ( R64) but was not
told there was anything wrong, nor was given any medicine, (R65) and was informed by the foreman that
everybody has a back problem and everybody continues
to work with back pain ( R66) .

MEDICAL EVIDENCE
The only medical evidence was the testimony of
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Dr. Robert H. Lamb, an orthopedic surgeon who testified that he first saw Orosczo August 8, 1965 in consultation with Dr. E. Lee Long at the St. l\Iark's Hospital. Dr. Long had practiced in Salt Lake City and
did some work for the railroad ( R 79) . Orosczo' s chief
complaint was pain in the low back and the doctor's impression at that time was that the patient had definite
nerve root pressure on the left side ( R80) . Orosczo was
hospitalized for therapy. A myelogram shmved a defect
in the lumbar region and he was still having pain in the
back on the left side and down the left leg as of September 14. On October 19 the patient reported his
was better but that he had about as much leg pain
(RSI). On N oYember 21, 1965, Dr. Lamb wrote to Dr.
l\fax E. Childress, 'Vestern Pacific Railroad Company,
San Francisco, California, advising him of the diagnosis
and the decision to go ahead with surgical removal r.f
the disc. Orosczo ·was admitted to St. l\Iark's I-Iospital
January 14, 1966, had a myelogram on January 15, and
surgery to his back on January 17. The myelogram revealed:
"A

Lateral left-lateral defect of the nerve
root. Nerve defects and nerve root complaint at L-4 and 5 comparable to that
produced by protruding discs, and similar
in appearance to that of August I 7th of
1965 in the cervical region. There was
central transverse filling defects from C-4
to C-7 most prominent at C-5."
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The filling defects in the cervical area indicated
some encroachment on the central spinal canal at that
region ( R84). The operation however was in the lumbar region and consisted of a laminectomy, excision of
protruded intervertebral disc and fusion of the lumbar
spine from L-4 to the sacrum ( R83-85) . He said the
grafting of the bone in fusing the spinal column has
the effect of stabilizing that section of the spine so that
it moves above, but does not move below the damaged
areas and this increases the stress on the unfused region
in that if there are five lumbar vertebrae and five
spaces and you fuse two then the same amount of stress
occurs on the three that ordinarily occurs on the five.
Surgery for treatment of back conditions is considered
as extreme treatment not to be done unless the disability
warrants it ( R87) . This surgery confirmed by physical
inspection that the complaints of Orosczo were consistent and the doctor didn't feel that Orosczo could
have returned to ·work without such surgery (R88). I-le
continued to follow Orosczo's recovery and on October
12, 1966, noted that the patient complained of pain in
his neck between the shoulders ( R89) but on January
24<, 1967, he appeared well enough to be released to go
to work on February 1, 1967. Orosczo was not seen by
the doctor again until X ovember 15, 1969, at which time
he had no complaint about his back but had considerable
pain in his neck between the shoulders which was aggravated upon lifting (R90). Dr. Lamb consulted with Dr.
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Harrison who was associated with Dr. Long and was
advised to hospitalize Orosczo. He was hospitalized
November 15, 1969, and a myelogram showed a partial
block in the third lumbar space just above the fusion,
which defect was not apparent at the time of the previous surgery, and defects in the third cervical space. It
was the doctor's opinion that the defect occurring above
the fusion was a result of the lifting and hard work
putting excess stress on this area ( R92) . An operation
was performed on November 24, 1969, consisting of
an anterior cervical discectomy and fusion in the C-5-6
and C-6-7 spaces, using a bone graft from the left hip
for the fusion (R93). He was readmitted to the hospital on February 14, 1970 because of recurrent neck
and back pain and discharged February 17, 1970. He
was seen by Dr. Lamb intermittently thereafter, still
complaining of neck and back pain and receiving physical therapy (R95). He was last seen by Dr. Lamb on
l\1ay 29, 1971, still complaining of pain in the low back
and between the shoulders, and was advised to perform
activity he could tolerate but to avoid heavy lifting or
work ( R95) . The doctor said that as to the cause of the
injury to the lumbar area corrected by the first surgery
that since the pain came on acutely at the time of his
fall the doctor would have to assume that is when his
trouble began since he wasn't able to work after that
time and had worked up to that time ( R96) .
On cross-examination (RIOO to 109) Dr. Lamb
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admitted there were other possible causes of low back
injury and that the bony growth could have preceded
the injury claimed to have resulted from the fall, but
on redirect examination the doctor testified as fallows:
"BY

FADEL:

Q

Doctor Lamb, as I understand you indicate that there was bony growth both in
the lumbar area and in the cervical area
which could have caused or become symptomatic in the future?

A

Yes.

Q

Now, but actually upon operation you
found that the trouble was herniation in
both instances and not the bony growth?

A

That's true.

Q

Then it-would it be speculative to say
how long the bony growth would have taken to come symptomatic under the circumstances, when you examined this man,
how long would you expect that bony
growth, if it were unchecked, to have become symptomatic itself?

A

I think it's almost impossible to in any
specific instance to say. Sometimes it
never becomes symptomatic. Sometimes
it's a relatively short time--such a wide
variation we can't draw any conclusions
from a general standpoint.
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Q

Now, just one other point. l\Ir. Ashton
asked you if a man had-and incidentally,
while you ·weren't here he indicated some
two or three years before this July incident, he had an examination in connection
·with his complaint of pain, but had no
pain in his legs and he ·was given no treatment at that time and he went back to work
with heavy lifting without incident for a
matter of two or three more years before
this incident; is that significant at all, the
fact that he went back to the heavy lifting and didn't feel the back pain after he
had been examined with respect to ·whether
or not he had this condition prior to July
1, 1965?

:MR. ASHTON: I would object as
to the form of that question, improper and
inaccurate evidence which was introduced
in Court.
MR. FADEL: Assuming I have
stated the evidence exactly based upon
'vhich I have stated, what significance
would you attach to a man complaining of
pain and finding nothing on examination,
or giving him some medication and he returns to his heavy work - this particular
man has no trouble for one, two or three
years?
MR. ASHTON:

Same objection.
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THE COURT: The objection is
overruled. You may answer.
THE 'VITNESS: I would assume that he ha<l no serious irreparable
<lamage to the spine that he had if he returned to heavy ·work for a period of two
or three years without further trouble.
l\IR. FADEL:

I think that's all.

l\IR. ASHTON: Q. If he saw a
doctor not on one occasion, but on two
occasions, and they X-rayed his low back
because of the complaints he was making,
would that be significant to you, Doctor?
A

vVell, in a way, and yet I think that to be
really of significance I 'vould like to know
what was found and what the X-rays
showed or something more about it, I
mean, I think you have to recognize they
are general practitioners and they don't
specialize in this particular area. They
might not come up with a diagnosis that
somebody that specializes in this area
would come up with.
I would have to know a little about-

Q

I appreciate we don't have anything more
except the complaint on low back pain. On
two occasions. he left his work to get examinations and at least one X-ray was taken
of his low back-at least would have a
reading. So that in your mind he was hav-
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ing low back pain and low back pain is
significant, isn't it?
A

It's significant. Especially if it is prolonged. I think most individuals that do
very heavy work sometimes have had some
low back pain."
FINDINGS OF FACT·

As to the cause of the injuries the formal Findings of Fact in Paragraphs 6, 7, and 8 are as follows:
The foreman got aboard the moving train
and the crew moved on to Anderson, California, leaving the plaintiff behind. Plaintiff
complained of some pain in his elbow and was
taken by other Western Pacific employees to a
doctor in Winnemucca, Nevada, who examined
the plaintiff, but apparently found no injury
to plaintiff from this incident.
"6.

7. Some two or three years prior to this incident, plaintiff had complained of pains in his
lower back and was x-rayed and otherwise
treated by doctors in Stockton and Sacramento,
California for that back condition.
Plaintiff had a degenerative disc problem
in his lower back which pre-existed, and was not
caused or significantly aggrevated, by the incident at Winnemucca, Nevada in July, 1965."
8.
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ARGUMENT
POINT I
APPELLANT IS ENTITLED TO
RECOVER UNDER THE FEDERAL
E:\IPLOYERS' LI AB IL IT Y ACT
(F.E.L.A.) AND IS NOT PRECLUDED
BY C01\Il\10N LAW DEFENSES OF
OF RISK, CONTRIBUTORY NEGLIGENCE, AND FELLOW
SERVANT DOCTRINE.
The F.E.L.A., 45 USC Section 51 provides that
a common carrier by railroad, while engaging in interstate commerce is liable in damages to any person suffering injury while employed by the carrier in such
commerce, where the injury results in whole or in part
from the negligence of any of the officers, agents or
employees of the carrier. As reviewed in 32 Am Jur 2d
et ff. in an action brought under F.E.L.A. the employee will not he held to have assumed the risks of employment if his injury resulted in whole or in part from
the negligence of the carrier, its employeess or agents
( 45 USC Sec. 54) and according to the federal decisions which are controlling, the statute effectively
abolishes the doctrine of assumption of risk as a defense; the act provides that contributory negligence on
the part of the employee does not bar his recovery ( 45
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USC Sec. 53) but damages are diminished in proportion to the amount of negligence attributable to him;
and the carrier is liable for the negligence of fellow
officers, employees or agents based upon the concept
that the railroad's resources are obligated to bear the
burdens of all injuries to those engaged in it though
arising from the fault of another employee.
It was not disputed that appellant at the time of his
injury was an employee of the resp?ndent while engaged in interstate commerce and the respondent concedes that a willful act of a fellow employee is actionable under F.E.L.A., which accords with the decisions.
John Slaughter v Atlantic Coastline R.R. Co., U.S.
Court of Appeals, D.C., (1962) 8 ALR 3d 436 and
Jamison vs. Encarnacion, 281 U.S. 635, 50 Sp Ct. 440,
7 4 L. Ed 1082.

POINT II
THE INJURIES RESULTED
THE NEGLIGENT OR WILFUL ACTS OF A FELLOW
PLOYEE EVEN TH 0 UGH THE
VARIED AS TO THE
NATURE OF THE ACT.
There was no evidence that the injury resulted in
the manner stated by the respondent under oath in response to interrogatories (RI I) that appellant attempted to board the moving train and in his intoxicated con-
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di ti on lost his balance and fell from the first vestibule
step of the car. Respondent's witnesses both testified
that Orosczo was aboard the vestibule step and did not
fall until physically contacted by foreman Baca. The
testimony of the respondent's witnesses is reviewed in
detail supra, and the written report of Forrest Smith
should be deemed the most credible in that it was made
within a short time of the incident and was not an attempt to remember for the first time after six years as
is the case of witness 'yade. The written report of
Smith, EX 4P, clearly states that " ... Orosczo began
to climh aboard "·ith the bag in his hands. Baca ran up
to Orosczo, grabbed his arm and pulled him off the
moving outfit. Orosczo had just stepped on to the first
Yestibule step of the coach car when Baca pulled him
off. I would guess the train was moving about fiye
miles per hour when Orosczo was pulled off". This
statement was giYen to the respondent's own investigator on October 4, 1965.
POIXT III
DOES THE
REFUSAL
OF OROSCZO TO DROP THE BAG
BEFORE BOARDING JUSTIFY THE
PI-IYSICAL ACT OF THE FORE:\IAN
IX AVOIDAXCE OF LIAUILITY?
The coach being boarded by Orosczo was his onlY
home and carried all his
His fellow en:-
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ployees who were said to have been drinking equally
with him were allowed to board ahead of him without
incident. The foreman Baca could not have known for
sure what was enclosed in the paper bag as he was boarding, and assuming it contained some beer cans it i'i
difficult to understand how a couple or few cans of
beer could be such a danger aboard the train to justify
risking a man's health or life to keep it off the train.
Assuming respondent has a privilege of removing
an employee from the train to prevent a violation of its
rules, the respondent has a duty of care as stated in
Restatement of Law of Torts, Second, Section 324 f3:
"Illustration:
3. A, a passenger on a train of the B
Railroad Company, becomes drunk and disorderly. The conductor of the train, pursuant
to the privilege of the Railroad Company, removes A from the train and to the platform,
from which a steep and unguarded stairway
leads to the street. The conductor takes A half
way up the stairway and leaves him, although
A's condition makes it evident that his position is dangerous. A, while attempting to climb
the stairs, falls and is injured. B Company is
·subject to liability to A."
The illustration quoted is taken from Black v. "/\l c10

York, "AT.JI. & H.R. Co., 193 Mass. 448, 79 NE 797.
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POINT IV
TI-IE DEFENSE OF PRIVILEG:E
'VAS NOT PLEADED OR PROVED
BY RESPONDENT TO EXCUSE THE
USE OF FORCE AGAINST THE PERSOX OF THE APPELLANT.
The regulation of the respondent relative to pre\'ention of employees from carrying beer aboard the
train was never pleaded nor were any regulations offered in evidence to prove in fact such a regulation
existed. There was testimony that Baca had warned
about bringing liquor or beer aboard the train. However, assuming that the regulation existed, does thi!-:i
grant such a privilege to use physical force that would
absolve the respondent from any liability for negligent
or wilful use of force in causing Orosczo to fall from
the train?

.Atchison, T. & S. F. Ry. Co. v Ballard, 108 2d
768 ( 1940) C. A. Fifth Circuit, held that violation of
company rules for the conduct of its employees, general in terms, will not ordinarily constitute negligence
as a matter of law, nor will obse1Tance of the rules as
a matter of law be due care. The question is whether
the violation of the rule was the sole proximate cause
of the injury, and if so, the verdict should be for the
defendant, but if the canse of the injury was contrib-
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uted in part by plaintiff and defendant, the damages
should be awarded plaintiff and diminished by the proportionate amount of negligence contributory to the
cause of the injury.
Restatement of the Law of Torts, Second Section
140 provides:

":Th1inor JUisdemeanor
In the absence of legislative authority, neither
a peace officer nor a private person is privileged to use force against or impose confinement upon another for the purpose of preventing the violation of a statute or a municipal
ordinance or a continuance or commission of a
misdemeanor other than an affray or other
equally serious breach of the peace."
It is submitted that the railroad's regulation, if it
existed, is not more serious than a misdemeanor.

In the comments to Section 141 it is stated that in
order that there may be an affray, two or more persons
must be engaged in a mutual combat or in an attack
upon a third person in a public place as to create or
threaten a serious disturbance to those in the vicinity
or otherwise to terrorize them. And an equally serious
breach of peace, though not an affray, may cause or
.threaten a disturbance equal to an affray.
There was no evidence that Baca acted m selfdefense or in defense of property as against an intruder
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or trespasser, and even in the latter category of cases
the use of force must be reasonable under the circumstances.
Baca could have allowed Orosczo to board the train
and thereafter take such disciplinary action as would
be appropriate if a violation of regulations were found
to warrant it. It is significant that Orosczo was returned
to his employment after recovery from his first surgery
without any mention that he had violated or attempted
to violate the regulations.
CONCLUSIONS
Assuming that the trier of fact should be supported in his findings though based upon the thinnest
connotation of the evidence, the finding of the court
that Orosczo lost his balance and fell when the foreman,
Baca, wrested the sack of beer from him, is not a finding which supports a conclusion that the fall was not
caused in whole or in part by Baca. Also, as herein reYiewed, Baca's use of force ·was an unprivileged act.
The finding of the court that the appellant had a degenerative disc problem which was not caused or significantly aggravated by his fall is contrary to the expert
testimony of the orthopedic specialist who confirmed his
opinion by physical inspection at the time of surgery
and there was no other medical testimony or evidence
offered to rebut this opinion.
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The provisions of federal law eliminating the common law defenses of assumption of risk, contributory
negligence and fellow servant doctrine were intended
to liberalize the remedies of an injured employee to
allow recovery where none was allowed at common law,
to adjust the cost of injury equitably between employee
and employer, but not to preclude the employee when
injured within the scope of his employment even if
caused in part by his own conduct. ( 32 Am. J ur 2d 241
to 247).
Orosczo had lost $19,985.25 in wages to July 1.
1971, and has little prospect of ever doing the manual
labor for which he would have been most readily employable. In the interest of justice and equal protection
of the law he should not be burdened with this entire
loss and should be given a new trial to afford him his
just compensation.
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